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Before the Court is defendant’s notion for sunmmary
judgnent. For the reasons that follow, defendant’s notion wll
be granted in part and denied in part.
l. BACKGROUND

For the purposes of this notion, the facts cited bel ow
are either undisputed or viewed in the light nost favorable to
plaintiff. Plaintiff Mchael Dolly (“plaintiff”) is a police
sergeant in the Borough of Yeadon Police Departnent. He was 52
years old at the time of the alleged discrimnatory and
retaliatory conduct.

I n August 2003, the Borough of Yeadon (“the Borough”)
notified the Cvil Service Comm ssion (“the Conm ssion”) that a
i eutenant position with the police departnent was opening.
Plaintiff was interested in the position. The Comm ssion
certified plaintiff as eligible, along with two ot her sergeants,
David Splain (age 39) and Thomas Reynol ds (age 43).

According to the Cvil Service Regul ations, al



candidates eligible to apply for lieutenant nust take a witten
and oral exam According to plaintiff’s interpretation of the
Civil Service Regul ations, the candidate nust score at |east 70%
on the witten examto proceed to the oral exam Plaintiff and
the other candidates sat for the witten examin Septenber 2003.
Only plaintiff passed it (73% . Therefore, under plaintiff’s
interpretation of the rules, only he should have been permtted
to take the oral exam

On the day after the examresults cane out, plaintiff
saw t he Mayor of Yeadon, Jacqueline B. Msley (“the Mayor”), in
the el evator. The Mayor congratul ated plaintiff on the good
score. Plaintiff responded, “It feels good to be the only one
who passed.” According to plaintiff, the Mayor becane very upset
and tried to convince plaintiff that his interpretation of the
Cvil Service Regulations was incorrect and all three candi dates
could take the oral exam Plaintiff contends that the Mayor got
really angry and said, “Well, I’m |l ooking for sonmeone with
younger ideas anyway.”

Despite plaintiff having passed the witten exam at
| east four nonths went by and the oral exam had not been
scheduled. Plaintiff then attended a public Borough Counci
meeting in January or February 2004. At the neeting, he
conpl ai ned publicly that the Mayor and the Borough Council were

in violation of the Cvil Service Regulations for failing to



schedul e the oral examand for rejecting his view that he was the
only one of the three candi dates who should be permtted to take
the oral exam

Plaintiff alleges that after he spoke out at the
nmeeting, the Mayor and Borough Council President Jacquel ynn
Bri nkl ey began a canpaign to snear his nanme and discipline him
Plaintiff was subsequently reprimanded by the police departnent
for speaking out at the Council neeting. It is, however, unclear
whet her any di scipline was ever actually inposed.

Utimately, the three candidates were permtted to take
the oral exam After the oral exam plaintiff had the second
hi ghest total score. Plaintiff was not pronoted to |ieutenant,
nor were the other two candi dates. The |ieutenant position stil
has not been filled. Plaintiff believes that the position has
not been filled because the Mayor closed the pronotion process as
if the Mayor had to hire plaintiff, she would not hire anyone.
He argues that his age and all egedly protected speech at the
Council neeting were and continue to be notivating factors in the
Bor ough Council’s refusal to pronote himto |ieutenant.

On January 26, 2005 plaintiff filed a conpl aint
all eging discrimnation and retaliation under the Age
Discrimnation in Enploynent Act (“ADEA"), 29 U S.C. 88 621- 34,
and the Pennsyl vania Human Rel ations Act (“PHRA’), 43 Pa. Cons.

Stat. 8§88 951-963, as well as First Anmendnent retaliation via 42



US C 8§ 1983. Plaintiff alleges that he was discrimnated

agai nst on the basis of age and was retaliated against in
violation of his First Amendnent right to free speech. Plaintiff
sued t he Borough only; he did not bring suit against the Mayor in
her i ndividual capacity.

On August 22, 2005 the Borough filed the instant notion
for summary judgnent. For the follow ng reasons, the Court wll
grant summary judgnent in its favor as to plaintiff’s clains for
retaliation under the ADEA and the PHRA, as well as First
Amendnent retaliation brought under 8§ 1983. The Court will deny
summary judgnent as to plaintiff’s clainms for age discrimnation
under the ADEA and the PHRA.

1. DI SCUSSI ON

A Legal Standard

A court may grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” if its existence or non-existence
woul d affect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

issue of fact is “genuine” when there is sufficient evidence from

whi ch a reasonable jury could find in favor of the non-noving



party regarding the existence of that fact. 1d. at 248-49. 1In
det erm ni ng whet her any genuine issues of material fact exist,
all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coregis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gr. 2001).

B. Liability of a Municipality Under 8§ 1983

Plaintiff’s argunments in his brief and at oral argunent
focus on the alleged illegal actions of the Mayor. Plaintiff,
however, has not sued the Mayor in her individual capacity, but
i nstead, has sued the Borough only. Plaintiff contends that the
Mayor’s actions are attributable to the Borough for the purpose
of 8 1983 liability. Thus, the first issue before the Court is
whet her a municipality can be held |iable under § 1983 where
def endant has final decisionmaking authority under state |aw, yet
al | egati ons of wongdoi ng are made agai nst a non-defendant party
only, a party that allegedly provides solicited and influenti al
recomendati ons to defendant-deci si onmaker .

Def endant argues that the Mayor is not a deci si onmaker
who has the |legal authority to hire or pronote enpl oyees so the
Bor ough cannot be held liable for the alleged retaliatory action
of not pronoting plaintiff. Defendant directs the Court to the
Pennsyl vani a Borough Code, which states:

[E]very original position or enploynment in the

police force or as paid operators of fire

apparatus, except that of chief of police or
chief of the fire departnent, or equivalent,
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shall be filled only in the foll ow ng manner:
the counci| [Borough Council] shall notify the
comm ssion [Civil Service Conm ssion] of any
vacancy which is to be filled and shal
request the certification of a |list of
eligibles. The comm ssion shall certify for
each existing vacancy fromthe eligible list,
the nanes of three persons thereon, or a
| esser nunber where three are not avail able,
who have received the highest average. The
council shall thereupon, with sole reference
to the nerits and fitness of the candi dates,
make an appointnent from the three nanes
certified, unless they nake objections to the
comm ssion as to one or nore of the persons so
certified for any of the reasons stated in [53
P.S. 8 46183] of this act. Should such
obj ecti ons be sustained by the conm ssion, as
provided in said section, the comm ssion shal

t hereupon stri ke the name of such person from
the eligible Iist and certify the next highest
nane for each name stricken off. As each
subsequent vacancy occurs in the sanme or
anot her position precisely the sane procedure
shal | be foll owed.

43 Pa. Cons. Stat. 8§ 46184 (enphasis added). Defendant thus contends that

t he conduct of the Mayor cannot be inputed to defendant Borough
because regardl ess of the inpact that the Mayor may in reality
have upon the decisions of the Borough Council, based on state
| aw, the Borough Council nmakes the pronotion decisions.

Plaintiff argues strenuously that regardl ess of what
the statute directs, the Mayor is the *“unequi vocal decision maker
inthis case.” (Pl."s Br. 1.) Plaintiff argues that the Muyor
“has the ultimate authority for hiring and pronotion of police
officers. Wiile the Council must vote on her recomrendations, it

may not act on its own and instead, nust await her reconmendation



before it can take action.” (Pl.’s Br. 26-27.) In other words,
plaintiff is arguing that, despite the statutory provision
del egating final decisionnmaking authority to the Borough Council,
the Mayor is the de facto deci si onnaker.

Under § 1983, “a municipality cannot be held |iable
sol el y because it enploys a tortfeasor-or, in other words, a
muni ci pality cannot be held |iable under 8 1983 on a respondeat

superior theory.” Mnell v. Dep’t of Social Serv. of the Gty of

N.Y., 436 U. S. 658, 691 (1978). “Instead, it is when execution
of a governnment’s policy or custom whether nmade by its | awrakers
or by those whose edicts or acts may fairly be said to represent
official policy, inflicts the injury that the governnent as an
entity is responsible under § 1983.” |d. at 694. Accordi ngly,

a municipality may only be liable for the
torts of its enployees in one of three ways:
First, the municipality wll be liable if its
enpl oyee acted pursuant to a formal governnment
policy or a standard operating procedure |ong
accepted within the governnment entity, [Jett
v. Dallas Indep. Sch. Dist., 491 U. S. 701, 737
(1989)]; second, liability will attach when
the individual has policy meking authority
rendering his or her behavior an act of
of ficial governnment policy, [Penbaur v. Cty
of G ncinnati, 475 U S. 469, 480-81 (1986)];
third, the nunicipality will be liable if an
official with authority has ratified the
unconstitutional actions of a subordinate,
rendering such a behavior official for
l[iability purposes, [Cty of St. Louis V.
Praprotnik, 485 U S. 112, 127 (1988)].

MG eevy v. Stroup, 413 F.3d 359, 367 (3d G r. 2005).

For the purposes of deciding this notion, the Court
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need focus only on the second nethod by which liability may
attach, i.e., that the Mayor is a decisionnmaker, because that is
the only method argued by plaintiff.* “Mnicipal liability

attaches only where the decisionmaker possesses final authority

to establish municipal policy with respect to the action
ordered.” Penbaur, 475 U. S. at 481 (enphasis added). “In order
to ascertain who is a policy naker a court mnust determ ne which
official had final, unreviewable discretion to nake a decision or

take action.” See MG eevy, 413 F.3d at 369 (quoting Kneipp v.

Tedder, 95 F.3d 1199, 1213 (3d GCr. 1996)). The identification
of officials who possess final policymaking authority with regard
to a given act is an issue of state or local law. See

Praprotni k, 485 U S. at 131. Further, the determination as to

1. The Court notes that the circunstances of this case could
give rise to potential liability against the Borough under the
third nethod by which liability nmay attach, i.e., the Borough
Council, who the Court holds has the decisionmaki ng authority in
t hese circunstances, ratified the discrimnatory conduct of the
Mayor. See Praprotnik, 485 U S. at 127 (“[When a subordinate’s
decision is subject to review by the nmunicipality’s authorized
pol i cymakers, they have retained the authority to nmeasure the
official’s conduct for conformance with their policies. |If the
aut hori zed policymakers approve a subordi nate’s decision and the
basis for it, their ratification would be chargeable to the
muni ci pal ity because their decision is final.”). However, in
plaintiff’s brief in response to defendant’s notion for summary

j udgnment, and again at oral argunent, plaintiff’s counsel

i nsisted that she was proceeding on the theory that the Mayor was
t he decisionmaker. At no tine did plaintiff’s counsel assert any
alternative theory despite anple opportunity to do so. |In fact,
at oral argunent when the Court suggested possible alternative
theories, plaintiff’s counsel responded that she had not “done
that specific research.” (Mdt. Summ J. Hr’g Tr. 19-20.)
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who is a decisionmaker for the purposes of 8§ 1983 nuni ci pal
liability is not a decision for the jury, but is for the court to
decide as a nmatter of law. |d.

The Suprenme Court’s decision in Praprotnik is on

point. In Praprotnik, plaintiff, a city architect, was

transferred fromthe Conmunity Devel opnent Agency (“CDA’) to the
Heritage and Urban Design Conm ssion (“Heritage”) despite
plaintiff’s objections. [d. at 115-16. The transfer was
arranged by the Director of CDA and the Director of Heritage.
Id. at 115. Plaintiff appealed to the Cvil Service Comm ssion,
who denied the appeal. [d. at 116. Plaintiff then brought suit
against the Cty, alleging that the actions of the directors were
in violation of his First Amendnent rights and his right to due
process. |d. Plaintiff alleged that the m sconduct of the
directors exposed the City to 8 1983 liability. Id.

The Eighth Grcuit held that the directors were
muni ci pal policynmakers that subjected the City to § 1983
l[tability for their actions. 1d. at 129-30. The Eight Grcuit
concl uded that because the directors initiated the personnel
actions, and although the Gvil Service Conmm ssion reviewed the
directors decisions via appeal, the Comm ssion’s review was done
in a “circunscribed manner” giving “substantial deference” to the
deci sion of the appointing authorities. I|d.

The Suprene Court reversed the decision of the Eighth



Crcuit and in doing so, it looked to the City Charter, which
expressly stated that the Cvil Service Comm ssion had the power
and the duty to nmake the final decision as to any director
actions. 1d. at 129. The Suprene Court enphasized that “the
city established an i ndependent Cvil Service Comm ssion and
enpowered it to review and correct inproper personnel actions,”
and thus, the Cty could not be held |iable for actions of the

directors. [|d. at 128. The Court concluded, “Sinply going al ong

wi th discretionary decisions made by one’'s subordinates . . . is
not a delegation to themof the authority to make policy.” Id.
at 130.

The Court went on to expressly reject the “de facto
final policymaking authority” now raised by plaintiff in the case
before the Court:

Nor do we believe that we have left a “gaping
hole” in § 1983 that needs to be filled with
the wvague <concept of *“de facto final
pol i cymaki ng authority.” Except perhaps as a
step towards overruling Monell and adopting
the doctrine of respondeat superior, ad hoc
searches for officials possessing such *“de
facto” authority would serve primarily to
foster needless unpredictability in the
application of § 1983.

Id. at 131.
In the instant case, like the City Charter in
Praprotni k, 8 46184 of the Borough Code vests final
deci si onmaki ng authority on the Borough Council. As expl ai ned by

the Supreme Court in Praprotnik, it is the state |aw that awards
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and describes this final decisionnmaking authority which controls.
The fact that the Council sought the recommendati ons of the Mayor
and apparently gave that recomendati on “substantial deference”
is their prerogative, but it does not change the conclusion that
pursuant to the Borough Code, the Borough Council and not the
Mayor, is the decisionmaker with final, unreviewable discretion
for the purposes of § 1983 liability.?

There is no genuine issue of material fact that the
al I eged unl awful conduct in this case is that of the Mayor, not
of the Borough Council. Nor is it contested that under state
law, the final decisionmaking authority rests with the Borough
Council. Thus, defendant is entitled to judgnent as a matter of
law on plaintiff’s 8§ 1983 clains as, even drawing all inferences
and resolving all doubts in favor of plaintiff, under state |aw,
it is the Borough Council and not the Mayor whose conduct nay be

attributed to the municipality.

2. The Court adds that this case is not one where the Borough
Council delegated its final, unreviewable authority to the Mayor
For instance, in MG eevy, 413 F.3d at 369, the Third Crcuit
hel d that the school district could be held liable for the
actions of the school superintendent pertaining to enpl oynent
rati ngs because the district delegated final policymaking
authority, i.e. final, unreviewable discretion, to the
superintendent through the Public School Code. 1In the case
before the Court, however, the Borough Council retained final
pol i cymaki ng authority and did not del egate any final authority
to the Mayor. In fact, there is evidence that at |east sone of
the Council nmenbers wanted plaintiff to be appointed to the
position.

11



C. Di scrimnation Under the ADEA and the PHRA

Plaintiff alleges that the decision not to pronote
plaintiff to the |lieutenant position was notivated by age-rel ated
animus. An ADEA plaintiff can neet his or her burden in a claim
of discrimnation by either (1) presenting direct evidence of

di scrimnation under Price Waterhouse v. Hopkins, 490 U. S. 228,

277 (1989), or (2) presenting indirect evidence of discrimnation
under the three-step burden-shifting framework of MDonnel

Douglas Corp. v. Geen, 411 U S. 792 (1973). In this case,

plaintiff can nmeet his burden by presenting direct evidence of

di scrim nation under Price Waterhouse.?®

3. Though plaintiff argues that he can al so survive sumary

j udgnent by presenting indirect evidence of discrimnation under
McDonnel I Dougl as, the Court need not address that theory because
plaintiff has presented sufficient evidence to survive sunmary

j udgment under Price Waterhouse. See Swierkiewicz v. Sorema
N.A , 534 U. S 506, 511 (2002). In any event, under MDonnel
Dougl as, plaintiff has adduced evidence sufficient to create a
genui ne issue of material fact as to whether defendant’s
proffered reasons, i.e., budgetary concerns and staffing
shortages, are pretextual. See Tomasso v. Boeing Co., -- F. 3d
--, 2006 W. 1008839, at *1 (3d Gr. Apr. 19, 2006). Defendant’s
proffered non-discrimnatory reasons are plagued with
“weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions [such that] a reasonable factfinder could
rationally find them ' unworthy of credence,’” and hence infer
‘“that the enployer did not act for [the asserted]

non-di scrimnatory reasons.’” Fuentes v. Perskie, 32 F.3d 759,
765 (3d Gr. 1994) (internal citations omtted). For instance,
plaintiff has produced evidence that the budgetary concerns and
staffing issues existed prior to the posting of the |ieutenant
position. Additionally, there is evidence that the position was
closed only after plaintiff, the ol dest candi date, becane the
only avail able option for the pronotion (under plaintiff’s
interpretation of the Cvil Service Regulations). Based on this
evi dence, under the MDonnel Douglas franmework, plaintiff has

12



Under the direct evidence nmethod of proving
di scrimnation, plaintiff nust produce “direct evidence that the
deci si on-makers pl aced substantial negative reliance on an
illegitimate criterion in reaching their decision.” Price

VWAt er house, 490 U. S. at 277; see also Connors v. Chrysler Fin.

Corp., 106 F.3d 971, 976 (3d Cr. 1998).% Thus, there are two
i ssues before the Court: (1) Wether a reasonable jury could
concl ude that the Mayor a decisionmaker for the purposes of the
ADEA and the PHRA?, and (2) If the Mayor is a deci sionnaker,
whet her plaintiff has produced direct evidence such that a
reasonabl e jury could conclude that the Mayor placed “substanti al
negative reliance” on plaintiff’s age in reaching her decision
not to pronote hinP

First, the Court nust determ ne whether a reasonable
jury could conclude that the Mayor is an appropriate
deci si onmaker for the purposes of the discrimnation statutes.
In contrast to 8 1983 liability, a “decisionmaker” under the ADEA
and the PHRA is not restricted to persons with final,

unrevi ewabl e authority as determ ned under state law. Instead, a

created a genuine issue of material fact as to whether defendant
did not pronote plaintiff because of his age.

4. Under Price Waterhouse, 490 U S. at 265-66, if an ADEA
plaintiff presents direct evidence that his age was a substanti al
factor in the enploynent decision, the burden of persuasion on
the issue of causation shifts, and the enpl oyer nust prove that
it would have nmade the sane decision even if it had not

consi dered age.
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deci si onmaker for the purposes of discrimnation clainms include
individuals within “the chain of decision-nmakers who had the

authority to hire and fire.” Wlden v. Georgia-Pacific Corp.

126 F. 3d 506, 521 (3d Gr. 1997) (quoting Gonez v. Allegheny

Health Serv., Inc., 71 F.3d 1079, 1085 (3d Gr. 1995)). 1In other

wor ds, a deci sionmaker is an individual who is “involved in” or
“participated in” the decisionnmaking process. See id. at 515-16;

Starceski v. Westinghouse Elec. Corp., 54 F.3d 1089, 1096 (3d

Gr. 1995).

In this case, the Mayor testified that she makes
recommendati ons to the Borough Council who the police departnent
shoul d hire, and although the Council nmakes the final decisions,
her recomrendati ons are always foll owed. The Mayor al so
testified that she is not aware of any occasion that the Borough
Council has decided to hire or pronote an officer w thout her
recomendation. Based on this evidence, a reasonable jury could
conclude that the Mayor is within “the chain of decision-nmakers
who had the authority to hire and fire” plaintiff.

Second, the Court nust determ ne whether the plaintiff
has produced direct evidence such that a reasonable jury could
conclude that the Mayor, as a deci sionmaker, placed “substanti al
negative reliance” on plaintiff’s age in reaching her decision
not to pronote plaintiff. The Third G rcuit decision of Fakete

v. AETNA, Inc., 308 F.3d 335, 339-40 (3d Cr. 2002), is on point.

14



In Fakete, an ADEA plaintiff presented evidence that during an
inquiry about his future with the conpany upon reorganization,
his supervisor told himthat the conpany was “l ooking for younger
single people” and that plaintiff “wouldn’t be happy [with the
conpany] in the future.” 1d. at 336. Several nonths later, the
supervisor fired plaintiff. 1d. at 337.

The Third Circuit concluded that a reasonable jury
could find, based on the supervisor’s statenent, that plaintiff’s
age was nore likely than not a substantial factor in the
supervisor’s decision to fire plaintiff. Id. at 339. The Third
Circuit enphasized that the supervisor’s statenent was in direct
response to plaintiff’s question about his future enploynent and
that the statement unanbiguously told plaintiff that he was
viewed as a | ess desirabl e enpl oyee because of his age. [d. at
339-40.°

The instant case is virtually indistinguishable from
Fakete. On the day after the witten examresults cane out,

plaintiff saw the Mayor in the elevator. The Mayor congratul ated

5. The Third Circuit distinguished Fakete from ot her cases
where: the statenment was made by a person not involved in the
unl awf ul decision, see, e.qg., Walden, 126 F.3d at 515-16, the
stat enent was nade during conversations unrelated to plaintiff’s
enpl oynent, see Hook v. Ernst & Young, 28 F.3d 366, 375 (3d G
1994), the statenent was vague, see Walden, 126 F.3d at 516, and
the statenment was “random office banter,” Robin v. Espo Eng' g
Corp., 200 F.3d 1081, 1089 (7th G r. 2000), or was in a socia
setting, Hoffman v. MCA, Inc., 144 F.3d 1117, 1122 (7th G
1998). See Fakete, 308 F.3d at 339-40.
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plaintiff on the good score. Plaintiff responded, “It feels good
to be the only one who passed.” According to plaintiff, the
Mayor becanme very upset and tried to convince plaintiff that his
interpretation of the Cvil Service Regul ations was incorrect and
all three candidates could take the oral exam Plaintiff
contends that the Mayor got really angry and said, “Well, |I'm

| ooki ng for sonmeone with younger ideas anyway.”

Li ke Fakete, the alleged statenent unanbi guously
informed plaintiff that his age was a factor in the decision not
to pronote him Additionally, the statenment was nmade during a
one-on-one conversation between the Mayor and plaintiff and the
conversation was specifically about plaintiff’s opportunity for
pronotion.®

In these circunstances, the Court finds that a
reasonable jury could find, based on the Mayor’s statenent, that
plaintiff’s age was nore |likely than not a substantial factor in
the decision not to pronote plaintiff. Thus, summary judgnment on
the age discrimnation clainms under the ADEA and the PHRA wi Il be

deni ed.

6. The Court adds that the Mayor’s conment is not a “stray
remark,” comments by individuals outside of the decisionmaking
chain unrelated to the specific enploynent decision, which
standi ng al one, “are inadequate to support an inference of
discrimnation.” Gonez, 71 F.3d at 1085; see also Hook, 28 F.3d
at 375; Ezold v. WIf, Block, Schorr & Solis-Cohen, 983 F. 2d 509,
545-46 (3d Cir. 1992). The coment here was nade by an

i ndi vidual within the chain of decisionmakers and was made during
a conversation directly relating to plaintiff’s enpl oynent.
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D. Retaliation Under the ADEA and t he PHRA

Plaintiff also nmakes clainms of retaliation under the
ADEA and the PHRA. The retaliation clains fail as a matter of
law as plaintiff has failed to show there was a causal |ink
between the protected activity, i.e., plaintiff’s EECC conpl ai nt,
and the adverse enploynent action, i.e., the denial of the

pronotion. See danzman v. Metro. Mgnt. Corp., 391 F.3d 506,

508-09 (3d Cir. 2004).

I n February 2004 the exam nation process for the
| i eutenant position was over and plaintiff was not pronoted.
Then in July 2004, after approximately five nonths of not being
pronoted, plaintiff filed a charge of age discrimnation with the
EECC. The EEQOC conplaint was the first tine plaintiff made any
all egations involving his age. Plaintiff now alleges that the
denial of his pronotion was in retaliation for his EEOCC age
di scrimnation claim

In this case, the timng of the alleged protected
activity and the adverse enpl oynent action does not establish the

requi site causal connection. See Krouse v. Anerican Sterilizer

Co., 126 F.3d 494, 503-04 (3d Cr. 1997); Wodson v. Scott Paper

Co., 109 F.3d 913, 920-21 (3d Gr. 1997). Plaintiff’'s proffered
adverse enpl oynent action, i.e., the wthholding of the
pronotion, was initiated prior to the protected activity, i.e.,

the filing of the EECC conplaint. There is also no evidence that
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the failure to pronote plaintiff was done in anticipation of
plaintiff filing the EEOCC conplaint. Thus, it cannot be that the
EEQCC cl ai m caused, or resulted in, the adverse enpl oynent action.
Accordi ngly, summary judgnment on the ADEA and PHRA retaliation
clains is appropriate.
CONCLUSI ON

Defendant’s notion for summary judgnent is granted in
part and denied in part. Sunmmary judgnment is granted as to
plaintiff’s claimof First Arendnent retaliation under § 1983 and
as to plaintiff’s clains of discrimnatory retaliation under the
ADEA and the PHRA. Summary judgnent is denied as to plaintiff’s
clains of age discrimnation under the ADEA and the PHRA. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL DOLLY, : Cl VIL ACTI ON
: NO. 05-360
Pl ai ntiff,

BOROUGH OF YEADON

Def endant .

ORDER
AND NOW this 20th day April, 2006, it is hereby

ORDERED t hat defendant’s notion for summary judgnment (doc. no. 7)
is GRANTED I N PART and DENIED I N PART. Defendant’s notion is
GRANTED as to plaintiff’s clains for retaliation under the ADEA
(Count I1) and the PHRA (Count 1V), as well as plaintiff’s claim
for First Amendnent retaliation under 42 U S.C. § 1983 (Count V).
Def endant’s notion is DENIED as to plaintiff’s clains for age

di scrim nation under the ADEA (Count |) and the PHRA (Count 111).

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




